Preparing The "Audit-Proof" Federal Estate Tax Return (Form 706)

For 2006 Decedents
Frank S. Berall and Steven G. Siegel

TABLE OF CONTENTS

[. INTRODUGCTION ..ciiiitiiiiiiiiet ettt ettt ettt e e sttt e e e sate e e e e sabee e e e sttt e e e aabbe e e e e sbe e e e e bt eee e e asbeeeenbbeeeeenbbeeeeeanbeeeeeanbeeeesannees 1
A. Plan the estate’'s admiNISITALION. ...........eii ittt et e e sttt e e s bb e e e e sbbbeeesnnbaeeessnneeees 1
B. Representing an audit of a 706 without having prepared the return; sending the client an engagement letter . 1
OS] o To U] o = W 0 LG o 1= 11 =T LSRR 2
[ =0 T 0 1= T T o= L] PSP 2

II. ASCERTAINING WHETHER A FEDERAL ESTATE TAX RETURN MAY BE REQUIRED AND OTHER
POSTMORTEM TAX PLANNING ... ..cotiiitiiiteiiiiite sttt e ettt e e s etae e e s ataeeeasssbeee s s staeeeaansbeeesassbeeeeasseesansbeeeeasreneesnnsees 2
A. Filing Threshold; Definition of Adjusted Taxable GiftS ... 3

R T T R T (=) T ] (o PP 3
Ao |10 (= To I = 0= L] [T €SP 3
B. Description of table of rates, credits and eXemMPLiONS, BLC. ...uuuiiiiiiiiiiiiiiiieec e 4
N = o] (N oo 8] o ] TP PPN 4
2. Phase out of unified credit and graduated rates between $10,000,000 and the amount at which
the AVEIAgE tAX FALE IS 55Y0 ..eiiieeiiiseeieeieee e e e s e st e e e e e e e s e e et e e e s s e st eeeeeee e e s s s teaeeee s e s nnssteeeeeaeeesannsnnnneneeeenas 4
TABLE OF FILING THRESHOLDS AND VERSIONS OF FORM 706 TO BE USED FOR DEATHS AT
VARIOUS DATES ...ttt ettt et e et e ettt e e e ettt e s e st et e e aaaa e e e e e s ba e e e aa s ae e e e ssteeesansbeeeaataeeeaansbeeeeansbeeeeennteeaeennnees 5
3. Major Changes: THE 2001 ACT........uuiieiiiiee ettt ettt e e sttt e s be et e e sbb et e e sab et e e sabbeeeesbbneeesannneee s 7
C. DUE dAE ANA EXIENSIONS. .......eeeeiiieeee ettt e e e e e ettt e et e e e e e s e babee et e e e e e s e abbeaeeeeaaee s s anbsbeeeeeeaanbbbbeeeeaaeeesnnbnbeeeaaaeaan 8
1. Automatic Six Month Extension For FiliNg FOIM 706 ............ueiiiiiiiiiiieee e 8
2. USE FOIMM AT7B8 ...ttt ettt ettt ettt ettt sttt sttt skttt £ttt et £ ettt e et et ettt e seeeeesnsnnnnnnnnnnnnes 9
T (=] 0 F o] T T L= (o TN - S 9
4. Where not all data available to complete return 0N tIME ... 11
5. The executor must obtain all gift tax returns and file any required ONES...........ccccviieeeieei e, 14
6. NO reduction fOr 2032A AJUSTMENTS ......uuiiiiieeeiiiciiie e e s s s e e e e s e s e e e e e e e as st abeeereeeessnnstareeeeeeesesnnnnnnnees 17
7. Filing should be done in borderline cases to get statute of limitations protection  ........cccocccvveeeiiivciennnn. 17
8. Establishing basis when no return required and NoNe filed ..........c.oooiiiiiiiii e 19
9. Late filing is not ordinarily excused by reliance on attorney or accountant ...........cccccceevviviiiiiieereeeseniieenen. 19
[ll. DEALING WITH FORM 706 AND THE PRELIMINARY DECISIONS TO BE CONSIDERED EARLY
DURING ADMINISTRATION ...eiiiiitiiiee ittt ettt e sttt e e st e e e sttt e e e s astaaeeasssteeeaassaeeeaassbeeesassbeeeessaeaeaansbeeeesnstaeeessnsees 21
A. Careful Return Preparation Includes Planning for a PosSIibDIe ..., 21
1. A complete and professionally appearing return creates a good impression on the LR.S .............ccccceee. 21
2. Description of each item and dOCUMENTS 10 .......cciuiiiiiiiie e e e s e e e s s e e e e e e e s e eanes 21
3. Examine decedent's records to obtain infOrmation ............ccccoeiiiiiiii i 22
B. Table of contents and NUMDBEINNG Of PAJES ......uviiiiiiiiii e e e e e st r e e e e e e 22
C. What's New 0N the 2006 FOIM T0B........cccoiiiiiiiiiiiee ettt ettt e e st e e e st b e e e s sbe e e e sabbeee e s anbeeeesaneees 23
IV. FILLING OUT ASSET SCHEDULES A THROUGH | OF THE 706; SCHEDULE A-REAL ESTATE .................. 23
A. Real estate reported on Schedule A and that which should not be reported onit .........ccccceevvviciiiieiree s 23
1. Report solely owned and tenancy in COMMON €@l ESTALE ............uviiiiiiiiieiiiiee e 23
2. Real estate not reported 0N SChedUIB A..........e e 24
S =T o o] Tl Il 4= g To T PP PP P PUPPPTN 25
I B =T o 0] 1T o TP REPTP TP 25
A Y (o g (o FoTo [=To I = o L] v L TP PEPUT TP 25
3. TENANCY IN COMIMON PIOPEITY ...veeiiiiieeeieiitetet et e e e e e e atbeteeeeaa e e s s abebeeeeaaeaeaaabbbbeeeeaaeesaanbeeeaaeeesaansbeeeeaaaaesaannnes 25
LOIY £-111 -1 (o] o PSPPSR 26
Y o o = LY | SRR 26
Y F= 1[0 F= 11To ] I 2111 1o o - SRRSO 27



D. Types of valuation discounts applicable to real estate, partnerships and corporations...........cc.oceccvvvvvereeeeennns 27

1. Lack of control or MIiNOKity ISCOUNT ........eeiieei it e e e e s s e e e e s e s s e e e e s e snnbn e e eeeeeeesnnnrnneees 28

2. Lack of marketability QISCOUNT .........coiiiiiiiiiii ettt e et e e et e e e annees 30

3. KEY PEISON TISCOUNT ..ottt ettt e e et b et e e e aa b et e e et b e e e e e bbe e e e e anbe e e e e anbeeeeeannnes 31

4 Lack Of 8 754 eleCtion diSCOUNL ..o e e s et r e e e e e s st e e e e e e e e sanrnraeeeaaaeeas 32

5. Discount for restriCtion ON traNSTEr ...ttt e e e e e e e e e e e e e 32

6. Family CONLrol dISCOUNT ...ttt e e e e e ettt et e e e e e s s sanb b e e e e e aa e e e e annnbreeeaaaeeeaannes 32

A = (o Ted &= Vo [ B 1Yot o ¥ o | AT PPPRUPTN 33

8. Discount for Capital GaAINS TAX  .iiceiiiiiiiiiiiiee e e s icie e e e e e e s s st e e e e e e e s sttt teereeaeessssestaeeeeeeaasnnraneeeeeeesaansnes 33

9 Premium fOr SWING VOIE i e e e e e e s ettt e e e e e e e s et et e e e eeeessssstareeeeeesasssnbnneeeeeeesaansnes 34
10. No Discount for Built=-In Tax LIiability ........cccooiiiiiiiiiic et e e e e e e e e e enneneeees 34
E. HIgher Values Can SAVE TAXES .iiiiiiiiiiiiiiiiieee e e ieiteiee et e e e e s s ssste e et e e e e s satnteeeeeeaeessanssateeeeeeeansssbnneneeeeeanannnes 35
1. Valuation at first SpOUSE’'S AEAN ..eeeiiiii e 35

2. Higher values for gifts is Not as helpful ..o 36

F. Penalty CONSIAEIAtIONS ..oiiiiiiiiiiiiiii ettt et e st e e s bttt e e e e bt e e e st bt e e sbb e e e s anbbe e e e annbeeeeeannnes 36
1. Increased Penalty ProviSions in 2006  .......oiiiiiiiieiiiiie ittt 37

2. Reasonable CAUSE BXCEPLION ..ottt et e e ettt e e e e e s s bbbbeee e e e e e e aaabbbbeeeaaaesannbbeeeeaaaeeaaanne 37

3 The Anti-ADUSE REQUIALION ..ottt e e e e et b b et e e e e e e e s sbb e e ee e e e s annbbeeeeaaeeesaannnes 37

N o] o] = 1T =T (N = 1 1] (T o PR PU PR PPPTT 38

B IMISTAKEN VAIUE ...ttt sttt ettt e e ettt e e ekttt e e e s et e e e e n bt e e e an b bt e e e anbbe e e e abbeeeeennbeneeeanbaeeeennnees 38

G. Availability of minority discounts for transfers of limited partnership interests of FLPS  .........cccooieeeeeennns 38
I = 1T = 1 PSPPSR 38

2. Discounts in the partnership context: examples from case [aWw  ....cccveeevveeii i 40

H. Who Should Value BUSINESS INTEIESES ..oeiiiiiiie ittt st e st e e e anbbe e e e e neeas 46
Y o T T T T =T [U =T 0 =T £ SRS 46

2. APPropriate Credenti@lS ...eiiiiiiiiie et b e b e e e e e e e nnenes 46

3. Uniform Standards of Professional Appraisal Practice (USAP) i 47

[. Who Should Value Real EState INTErESIS ..ooiiiii oot s e e e e e e e st e e e e e s e sasebeeeeaeeeesaannnes 47
I B =TS T g =] o PP TP a7

2. Vetting qUAlIFICALIONS oottt e ettt et e e e e e s bbb e e et e e e e e e e b bbe e e e e e e e e annbreeeeeaeeaaaaane 47

J. OWNership BuY-OUt AQIEEMENTS ..eiiiiiiiieiii ittt e e e e ettt e et e e e e e s et e beeeeeaa e e s aabbbbeeeeaaeessaaseeeaeaeeseannnbenneeas 48
1. FuNding WIth INSUFANCE .eeeeeiiie e e e e e e e e e s e e et e e e e e e e essanba e e e e eeeensbareeeeeeeessnnnrennnees 48

W = T [o I= V| I o= U (1= SRR 48

3. Arms-length terms and DUSINESS PUMPOSE cooiiiiiiiiiiiiiee ettt e e e e e s st e e e e e s s st e e e e e e s s snntnteeeeeesnnnnnes 48

4. Problems caused DY 8 2703 ..ot e et e a e e nn e e ae e e teeeanreeeanaeeans 49

K. Special use valuation election, SECtiON 2032A ... e e e e e e 51
1. Make election on Form 706's page 2, question 2, and attach Schedule A-1; election is irrevocable ........ 51

A CT=T T = LN [l =1 1o o TS PPPRRP 51

T o (01 (= Tox 1)Y= 0 = [T o 1o T o SRS PPPERPT 53

4. Technical requirements include material partiCipation ... 54

5. Correction of technical errors alloWed ...t e e e e 55

6. Correction of a Section 2032A election and recapture agreement is now permissible  ............cccoee 55

7. Net cash leases to lineal deSCENTANTS ...uuiiii it e e 56

L. Attachments 10 SChETUIE A oot e e e st ee e s et b e e s esbe e e e ansbaeeeeannees 56
FORM 706: SCHEDULE B-STOCKS AND BONDS oottt ettt e s nbae e 56
N 0T Lo TR0 Yol 1= o [1] 1= PSPPSR 56
N = Q= (= T 1.4 1 o o T o SRR 56

Y22 =¥ o] 1o o o0 1= 1 o o o T £ PSS 57

3. Securities incurring foreign death TAXES  ....eiiii i 57

4. Numbering items and reporting dividends and iNtEreSt ... 57

B. DESCHPLON Of SIOCKS .eeiiiiiiiiii ettt s e bt e e ekt e e s bt e e s e nb b e e e s aneb e e e e enbneeeeannnes 57
(OT D=1 Tod g o] 1 o] 1o il o o] oo LS PP TR 58
D. UNISEEA SECUILIES ..eeiiiiiiii ettt ettt et e e e e ettt et e e e e s e aa s b bttt e e e e e e s e sanbbeeeeeesaanbbeaeeeeaeesaannbasneeeaaaeaaaanes 58
E. Valuation of publicly traded SECUIILIES  .....eiiiiiiii e e e e e e e e e s e s e e e e e e e e e eeanes 58
I (o R (Yo [ 1= 1 )V (= Lo =T SRR 58



2. Those infrequently traded ... a e e s e a e 59

3. Those listed on more than one StoCk EXChaNQE ..o e 59
F. I.R.S. guidelines for valuing inactive and closely-held StOCK ... 60
Y 1 (U o i =Tl (o =R RSP 60
G. Controversies over valuation of closely-held businesses are among the most common audit issues ... 62
H. VAIUEIESS SECUITIES .eeeiiiiiii ittt ettt e e e e e e e e bt ettt e e e e e e o bb ittt e e e e e e e s aansbeeeeeeaaesaansbanaeeaaaesaaanne 62
1= Tod o1 41 o £SO TP TP PPPPPPPRRTN 62
1. FOr VAlUBIESS SECUILIES oottt ettt ettt et e e e e oottt e e e e e e e e aabbe et e e e e e aanbbbbeeeeaaeessannrnnneeas 62
2. Value based on brokers quotes or company evidence of SaleS  ...oooiiiiiiiiiieiie e 62
3. ClOSEIY-NEIA DUSINESSES ...eiiiiiiiiii e e et e e e e e s et e et e e e e s s aatreaeeeeessasssnbaaeeeeeeesaannnes 63
VY 1= Lo (o = 1 = Lo o [ PSPPSR 63
VI. FORM 706: SCHEDULE C-MORTGAGES, NOTES AND CASH i 63
N 0T o Lo TR0 Y od 1= o [ 1] 1= T PSR 63
B. Mortgages and notes payable by a decedent are debts which belong on Schedule K ... 64
C. INSEIUCHONS FOF TISTING  eeeieee ittt ettt e e ekt e e ekt e e et et e e e bbe e e e e abr e e e e anbneeeeannnes 64
Y (o (o F=To [ OO PP P PP PP P PPPP 64
A o 0] 41130 Y 0] = PP USPPRR PR 64
3. Valuation; discounting mortgages and NOIES  ......eeiiiiiiiiiiiiiie e e e e e e e s s anbbeaee e e e e e s e aanes 64
v O] o] 1= o i (o JET= | N F= T o PP OUPUPUURPT 65
5. Cash (U.S. bills and €OINS) IN POSSESSION ....uviiiiiiee e ee e e e e e e st e e e e e e e st ae e e e e e e s e snnnreeneees 66
6. Numismatic and fOr€igN CUITENCY .......uueiiieiiiiiiiiiiiei e e e e e e e e e e e e s st e e e e e e e s e e nab e b e e e e e asessnsbaaeeeeaeesesasnreennees 66
7. Cash in banks, savings and loan associations and other types of financial organizations  ................. 66
8. Criteria for inclusion of outstanding gift ChECKS ..o 67
9. Relation back doctrine only validates charitable gifts; gifts under a power of attorney must be authorized
03V 1 L= 010117 O 69
VIl. FORM 706: SCHEDULE D - INSURANCE ON THE DECEDENT'S LIFE  .ooiiiiiie e 69
A. Factors Determining Includibility in Gross Estate: If Proceeds Received by Insured's
EXECULOr - SECHON 2042(1) oooeeiiii ittt ettt e et e e e e st bt e e e et b et e e e abbe e e e an b et e e e aabn e e e e abreeeeae 70
I o Tor= | F= YT o o] =2 TR TP 70
2. Trustee as DENEFICIANY .ottt e e e e e e et e e e e e e e e s st e b e e e e e e e e e e annnesreeas 71
B. If Incidents of Ownership Possessed by INSUred ... 72
I = o =T [ Ao 1= 10 VT P ESRP 72
2. Insurance held in a fiduciary CaPACILY  ..occoiiiiiiiiiiiee e e e e et e e e s e e r e e e e e e e e nrrrreees 73
3. Amistake can De reClified ..o 73
C. Corporate OWNEd Life INSUFANCE ..oeiiiiie et e s e e e e e s s st e e e e e e s s atte e e e e eeessannnrrnenaaaeeas 74
1. Includible in a Stockholder's Estate Under Certain CirCUMSIANCES  ...oooviviiieiiiiiie e 74
A o U1 [ 1P ESPRRST 74
D. Transfers of Insurance Within Three Years of Death; LR.C. 8§ 2035 ... 75
1. Three year rule applies 10 INSUFANCE .oooiiiiii ittt e bbb e e s enb e e e e annes 75
2. Courts now only including policies assigned within 3 years of death where decedent had incidents
(o)l 0111V 01T €] o 11 o TP 76
E. Transfers of Group-Term Life INSUFANCE ..ottt e e e e e s inbbe e e e e e e e e e e annnes 77
=T T [ 4T o ) SRR 77
2. Annual renewals are NOt @ NEW trANSTEI .ooiiiiiii e e e snnnee s 77
I @4 o= T o =R 0 ) o7 14 11T PSR 77
4. NO SecoNnd aSSINMENE NECESSANY ..oviccuvrreeiieeeieiiittrrrereeeessisatareerreeesssaasesteerraaeessaassanereeaesssannsnrnreraaeens 78
F. Travel ACCIENE INSUFANCE ..ottt ettt e s et e e s ab et e s e be e e s nbb e e e s anbbe e e e esbeeeeennnees 78
1. Includible if insured can change beNEfiCIary  .....ovvii oo 78
2. Assignment just before flINT ..o 79
3. Beneficiary should be appliCant-OWNET ..ot b e e e 79
CTY = 1101 To] T ) T 1S 0 - Vg o] R RS PRR 79
1. NALUIE OF PrOCEEAS ittt oottt et e e e s e o aa bbb et e e e e e e e e anbe e e e e e e e e s anbebeeeeaaeeesannnbnneeas 79
2. Date Of death VAlUB USEA ...ttt e e e e e e ettt e et e e e e e e e e annabaeeeaaaeeeaaanes 79
3. Where litigation PENAING oo r e e s s e e e e e e e st e e e e e e e eaaatreareeaeeeseaanraaareeeeeeaanane 79
S o] 11 o (o] = PP 80



5. SIMUANEOUS AEALNS oo et e et e e e nnb e e e e b e e e annnes 81
H. Insurance Not Includible in the Insured's Gross Estate (and not reported on Schedule D) under Section

2042, but Otherwise RePOMaDIE .........coieiiiiiiiie e e e e e e s s e e e e e e s s sanbeeeeeeeeeeenannes 81

1. Insurance on the life 0f SOMEONE BISE . oo e e e e 82

2. Transfer within three years of death ..o 82

3. Retirement income or eNdOWMENTE POIICY  oooiiiiiiiiie ettt e e e e e e s sabb e e e e e e e e e e annnes 82

I. Entries to be made on Schedule D for includible poliCIES  ....eeeiiiiiiii e 82
I B =TT g o) (o] o TP UPPRP 82
2.Value at date Of dEAN ... e e nnaae s 82

3. Insurance on the life Of ANONEI ..o e e e sraae s 83

N 1 = Tod ] 0 =T £ PSPPSR 83

5. AREINALE VAIUALION oottt ettt sttt e e s e et e e sabe et e eabb e e e e sabbe e e e e bbe e e e s anbbe e e e nnnneee s 83

J. Reporting Policies on Decedent's Life Alleged Not To Be Includible In The Gross Estate  ..........cceeeeee. 83
1. Excludability by reason of absence of incidents of ownership in decedent  .........ccccoiiiiiiiiiieene 84

2. Transfers within 3 years of death ... 84
RSt ] oo It (ol [T=3 o o] I o1 =2 S T PP PU PP PPPPP 84

4. Other atlaChMENTS .ot e e ettt e e e e e e s bt et e e e e e e s nbebeeeeaaeeesannbbaeeeaaaaans 84
VIIl. FORM 706: SCHEDULE E-JOINTLY OWNED PROPERTY ...oiiiiiiiiiiiiiiiie ettt see e ien et nnae e 85
AL PUIPOSE Of SCNEAUIE E ottt ettt e e e e e e e bbbttt e e e e e e e s e abebe e e e e e saaannbeeeeaaaeeeaannes 85
SO U= 1 T=To I o A a1 (=] (=TS PSRRI 85
1. TeNANCY DY the ENTIELY ...ueiiiiiiiie e e e s e s e et e e e s e s aa b e e e e e e e s sanbareeeeaeeessannrenneees 85

2. Only half of qualified joint interests are INCIUAIDIE ... 85

3. Pre-1977 survivorship property may get stepped up bases for both halves ..o, 86

(O A | o g [= T o 0 ] (= (=TS £ PR 86
[ =T Tor g o 10 g I= T To IR = | UL SR 86
I BT T Yot g7 o] 1T IO PO PO PP PPPPPP 86

2 - 11 U PPREPR 86

Y [oTq o F=To[<To ol qo] o= ¢ Y/ PO PP PP PP OPPPPP 87

4. Property acquired by Will OF QIft ..o e e e 87

5. Proof of CONMHDULION, BIC. .eeeiiiiiii ittt e e ettt e e e e e e e s aaab b et e e e ee e e e s annbbeeeeaaeeeaananes 87

E. Tenancy in common, community property and partnerships do not go on Schedule E  ..........ccccccoiiiis 88
IX. FORM 706: SCHEDULE F-OTHER MISCELLANEOUS PROPERTY i 88
AL PUIPOSE Of SCNEAUIE F oo e e e e e e e e e e e e s bt at e e e e e e e sasaeteeeeaaeessasanrenneaeaeesaansnns 88
B. Partnerships and ProprietOrShiPS oo e s s e e e e e s s e e e e e e s e an b a e e e e e e e ennnnn 89
C. Real estate owned by a proprietorShip  eeeiiiiiiiee e e e e e aa e 89
D. Tangibles @nd INSUFANCE ....coiiiieiiiiice e e e s s e e e e e s e st e e e e e e s s st e e e e eeeesssteaeeeeeeeseasssananeneeesannnnes 89
1. ApPraisals and VAIUALION ..ottt s bt e e s s b e e s b b e e e e b r e e e nnnes 89

A O -1 £ TP PPPRPPPRPRN 90

E. Insurance on a third PArtY'S [IfE .....oo it e e e e 90
X. FORM 706: SCHEDULE G-TRANSFERS DURING DECEDENT'S LIFE  .iiiiiiee e 90
AL PUIPOSE Of SCREAUIE G oo ettt e e e e e e s bbbttt e e e e e e e abbeeeeaaeeesaaannbeeeeaaaeeeaannes 90
B. Transfers t0 De diSCIOSEA ...ttt e e e ettt e e e e e e st b e e e e e e e e e s e anbbaeeeeeaaeeaannes 91
1. All transfers MUSE D FEPOMEM ... e e e e e e st ee e e e e saa b e re e e e e e e e e snnnrennees 91

2. Gift taxes on gifts within 3 years of death ... 91

3. Information required about iNClUdIBIE trANSTEIS.........ccoiiiie e 92

C. Preliminary work necessary before Schedule G can be prepared.........ccccevvecvvvieiieee e 96
D. Transfer of house with continued occupancy by decedent ............ceveeiiiiiiiiiee e 96
1. Implied understanding of retention Of life INtEreSt ... 97

2. House conveyed to persons other than a spouse is includible if donor continues to live init.................. 97

E. Retained pOWers 10 rePlaCe @ tTUSIEE ...oiiiiiiiiii ettt st e e bt et e e e anbbe e e e e nnns 98
F. The Wall Case found Rev. Rul. 79-353 to be without merit ..., 98
G. The Wall case was not appealed; instead, Rev. Rul 79-353 was revoKed ..........ccccooviiiiiiiiiieiiinniiiieeeee e 99
1. No retained discretionary control results from removal POWEr ... 99

2. Ascertainable standards also limit SUCCESSOI tIUSIEES .......uiviiiiiiieiiiiiie ittt saaee s 99

T @40 ] g 1S1=To (8 [T g [od TS o (=LY o oz L1 o] o PSR 99



o @ T 1[0 o 99

I. Inclusion of custodial gifts to minors where decedent was custodian  .....cccceveei i 100
1. If donor decedent dies while serving as custodian or successor custodian  ......cccocceeeeiiiiie e 100
2. If non-donor parent dies While CUSTOAIAN  ...ooiiiiiiiie e 100
J. Attachments pertaining to items 0N SChEUIE G .......ooiiiiiiiii e 101
K. Suggested techniques to use in reporting a funded revocable trust includible in the estate ......................... 101
XI. FORM 706: SCHEDULE H-POWERS OF APPOINTMENT oottt e staee e snnae e 101
AL PUIPOSE OF SCREAUIE Hi....eeeiiiie ettt e e e e e et e et e e e e e e e sbbbeeeeaaeeesaannbanaeaaaeeeaaannns 101
B. Transfers t0 De diSCIOSEA ...eeoiiiieii e e e s et e e s et b e e s snbe e e e e nnbaeeeeennees 102
1. Property SUDJECE t0 @ gENETAl POWET .ooiiiii it e et e e e e e e e e e e e e e et a e e e e e e s saaanbe e e e e e s e sanrennnes 102
2. EXErcised OF releaSEU POWEL .ooiiiiiiiiiiiiiie e e e e s ettt e e e e e st e et e e e e e s et e e e e aeeesssasbaseeeeeesassnnrnnaeeeaeesaannnns 102
T VT g T I LY=o 01T PRSP 102
C. Definition of powers of apPOINIMENT ...iii i e s e e e e e s e st e e e e e e e e sannnrrrereaeeeas 103
1. Definition of a general power of apPOINIMENT ..ot 103
2. Date of creation and includibility Of POWEIS  ...eeiii i 104
I A - Yo 10 =T o1 £ SRS PPERPR 105
4. Report retained powers 0N SCHEAUIE G.........oooiiiiiiiii e e e e e e e e e aanes 105
XIl. FORM 706: SCHEDULE IFANNUITIES oottt sttt e e sttt e e st e e e e st e e e s ansbe e e e sbaaeesansbaeeeennnees 106
AL PUIPOSE Of SCNEAUIE | o ettt e e e e e s e bbbttt e e e e e eabbbeeeeaae e e s s annbbeaeaaaeaeaaannns 106
B. Annuities that MUst De AISCIOSEU ...oiiiiiie e st s et e e e e nbae e e e ennees 106
I oo 4 1T TSN o Vo 18 o [ o] = PRSP 106
2. DEfiNition OFf ANNUILY ooooiiic e e e s e e e e e e e e s e e e e e e e e e s s stareeaeeesesanraaaeeeaeeeaaannns 107
3. Limited exclusion available for an annuity under an approved plan  .......ccco i 107
4. Definition of an approved PIAN oo a e e e e aaaan 108
5. Exclusions described for annuities under approved plans are available under only limited
oo 413 =T Lo =R 109
LT @ = - | | RSP 109
D. Information to be put 0N SChedUle | e 110
I B =T Tox g o) £ o o TP TP 110
2. EMPIOYEE BNNUILY oeeeiiiiiii ittt ettt e ettt et e e e e e o aa bttt e e e e e e o e ab b be e e e e e e e e sanbnbeeaeeesaannnbnneeaaaaesaaannn 110
L ANNUILY TrOM @0 IR A oottt oottt et et e oo oo bbbttt e e e e e e s e bbbbeeeeea e e e e abbebeeaeeesaannnbeneeaaaeeeaaannn 110
N U Y o AT T {0 ) SRR 111
LT I (=T YA YT 1= USSR 111
6. Personal INJUry SEIEMENTS .......ouiiii e e s e e e e s s e e e e e e e s s snnteeeeeeeesaaasnnrnnneeeeeesaannnes 111
Xlll. FORM 706: USE OF THE ALTERNATE VALUATION DATE oottt 112
A. Alternate valuation election applies to all PrOPEIY  ..oeeiiiiii i e e e e e e e 112
1. An estate may be valued as of the date of death or as of the date which is six months after
the decedent's date Of death ... re e e e e e 112
N Voo 1 - LR PPEEPR 113
B. Election allowed ON 1At FEIUIN ..o ettt e e e e ettt e e e e e e s aba e e e e e e s e sannbaeeeeeaaeeaaannes 115
C. MUSt reduce groSs €State AN TAX  ...eiiiiiiiiiiiiiii ettt e et e et e e e e e e st e be e e e e e e s e abbbe e e e e e e e e aanbnrreeeaaaaaas 115
D. Filling out Schedules A through | when alternate value elected ... 115
I o o =T VAT o3 1T [T o SRR 115
2. Property disposed of Within 6 MONTNS ... e e et r e e e e e s eanes 115
3. Date Of et VAIUE .ot e et e e e et e et e e e e e e e e anrre e e e anres 116
N | (=T g g Eo LY = | T OO PPPROPPRR 116
XIV. FORM 706: COMPLETING DEDUCTION SCHEDULES J THROUGH U; SCHEDULE J-FUNERAL

EXPENSES AND EXPENSES INCURRED IN ADMINISTERING PROPERTY SUBJECT TO CLAIMS ... 116

AL FUNEIAL BXPEINSES  ooiiiiiii ittt ittt ettt ettt et e e e ot b e et e oo a b e et e e aa b e et e e oAb b et e ook b et e e o ket e e aabb et e e s abe et e e anbb e e e e anneeeas 117
1. Must be actually INCUITEA ettt e et e e s et bt e e eab e e e e e annnes 117
2. Travel expenses and reception may not be deductible ..., 118
3. EXPENSES PAIA [ALE oottt e e e e e e e — et e e e e e e e e bb e e e e e e s e annbreaeeaaaeeaaaane 119
o Ty oL LU = Lo TP UT TSP 119
5. Social Security and Veteran's Death BENEfitS  .....ooiiiiiiiiiiii e 119
6. NO deduction for BEQUEST 0 CEMELEIY e e e e e s e e e e e e e s anrrnreees 120



B. Deduction of AdmINIStration EXPENSES  .ooiiii i s e e s s e e e e e s s et e e e e e e e st e e e e e e e e e aaane 120

I I =To T= L= T o I o [ Lo Fo T VA=) d o= g = SRS 120
2. Deductions limited to necessary expenses allowed under state [aw  ........ccceeiiiiiiiiiiie e, 121
3. Post-Death Events Cannot Be Considered in Determing the Deduction ...........ccccceeeeviiieee e 122
C. Conditions for Deductibility of COMMISSIONS ..ot 123
1. COUI HECTEE UNMECESSANY  oiiiiiiititiiiiiaaeaaaaaitttee et e e e e e s e aaaabbeeeeeaaeaaaaaasbe e eeeeaaeaaaaanbbbbeeeaaaeaannbbeeeaeeaeesaaannrenneeas 123
2. Supporting data May De FEQUIFEA ....eeiiiiiii ittt e e e e e e e b et e e e e e e e s abbeeeeeea e e s e aannrnnneeas 123
3. Three conditions t0 SALISTY oo e e e e e e et e e e e e sna b be e e e e e e e e e annbeneeeas 123
D. Estimates of executor's commissions and attorneys' fees agreed upon are deductible, although
unpaid at the close an estate taX AUIL ..........cccviiiiiie i s e e e e s e s e e e e e e s s rnrnrreereaaeeas 123
1. Agreed upon reasonable fees are allowable ... —————— 124
WA =T TSR 10 F= AV =T [0 1= PR 124
3. Keep good time and SEIVICE FECOMIS ...uviiiiiieeiiiiiiieeie et e e s crsete e e e e e e s st ree e e e e e e s s sn e e e aaeeesssnranneeaeeesannnnes 124
4. Handling diSDUISEIMENTS ...eeiiiiiiiiii ettt e e st e e e st b et e e st b et e e e rr e e e s snbaeeeeabbeeeeaae 124
LTS - T = T o £ SRS PPERPR 125
E. The Fees and Commissions are Deductible Even in Unagreed Cases Where the Audit Results
are GOoING 10 D APPEAIEE . et e e e e e e e e e bbbt e e e e e e e s e nabrereeaaaeeaaannn 125
F. Where the fiduciary is also the estate's attorney separate sets of records should be kept  .........ccccoeeis 125
G. Federal Courts may Review Expense Deductions Allowed by a State Probate Court — ........ccooooiiiiieeeeenn, 125
1. Federal law determines reasonablENESS ...ooiiiiiiiiiiiie e 126
2. I.R.S. can have a different view from State COUMt  .......iiiiiiiiie e 126
3. I.LR.S. can obtain time and SErVICE rECOIAS  ..ooiiiiiiiiiiiie e e e et st e e e enees 126
o @de i [Tox AT I o o £ OO PPPROPPRR 127
5. Local court allowance of a fee, if facts involved deductibility, will limit LR.S.  ...ccccoiiiiiie e, 127
H. Waiver 0f COMMISSIONS oottt sttt s et e e sttt e e s an bt e s s st et e e e bbe e e s anbbe e e e snbeeeeennnees 128
I. Fiduciary commissions and attorneys' fees incurred in administering property not subject to
claims should be dedUCHIDIE ..o e e e e st e e e e e s e s et e e e e e e e e e annreneees 128
1. Trustees commissions are deductible on Schedule L, not Schedule J ... 128
2. LegiSIatiVe NISTONY oottt e oo e oottt e e e e e e e b bbbt e e e e e e e e e b be et e ae e e e e annbaateeaaaeeaaanne 129
3. Limits 0N the AEAUCLION ..ottt ettt e e e e e s sttt e e e e e e e e e s bbb beee e e e e e annnbeeeeeaaeeeaaannes 129
J. Other limitations on deductibility of an estate's legal fees and fiduciary commission  ........cccccceiviiiiiiinnen. 131
1. Beneficiaries' attOrNEYS' fEES . e e e e e e s ra e e e e e e e narraraees 131
228 \\ Lo o (018 o1 (=2 [=To L1 X 1o ] o [ RSP RRTPRPR 131
K. Commissions are taxable income to the reCipIENt ..o e 133
L. Bequests in lieu of commissions are not deductiDle ... 133
1. Ordinarily they are gifts and thus not taxable INCOME ... 133
2. When the bequest is deductible by the estate and income to the recipient  .......cccooiiiiiiiie e 134
M. Effect on the Marital and Charitable Deduction of Charging Administration Expenses Against
Estate ACCOUNTING INCOME oottt e et e e s ab e e s e s be e s nbb e e e eabe e e e e annnes 134
I = = T (ol o - o PP TP 135
2. The majority of the Supreme Court could not agree on the rationale ... 135
3. Analysis Of the HUDErt OPINIONS et e e e e e s st e e e e e e e nbbbeeeeaaeeesaannes 135
Z o =11 To [T o o [= ] 1] L PR 136
I O 1Y) RS o o =11 1] o PRSP 136
6. The IRS's Final HUbert REQUIALIONS...........ueiii it e e e e e s e er e e e e e e s e stnbaeeeaeeeeseannes 136
N. ACCOUNTANTS' FEES ittt s e e e ettt e e s bt et e e e e bt e e s nb e e s anbbe e e s ennbeeeesnbbeeesannnes 137
L Y TST ot =Y | = T 1= T o TU RS S Drq 01T 1S SR 137
ST =Y 11T =) o =T g =SSR 138
Q. Expenses for beneficiaries are not deductible ... 138
R. INterest EXPENSE DEAUCTION .......oiiiiiiiiiiiiiiie ittt e bt e s e b bt e e e s bt e e e abe e e e anbb e e e e anbneeeeannnes 138
S. No double deductions for adminiStration EXPENSES  ...eiiii it 138
1. Deduct on either iNCOmMe Or eState taX FEIUIN ...ttt a e e e e e e e e s eee s 139
2. If taken on an income tax return, the estate taX INCrEASES ...cciiiiiiiiiiiiiieiie et 140
T Y Y T To =) ed =T Y= USSR 141
4. TrUSTEE'S COMMISSIONS 1iiiiiiiiieiitiiie e sttt e e sttt e e e s sttt e e e stbe e e e e sateeeeesabbeee e et beeeeessbeeaeeasbeeessnbeeeessntaeeeesnsbeeaenns 142



5. WaAIVET Of COMMUSSIONS oeetiiiiiiiiiiiieii e e e ettt e e e e e et ee e e e e e e s e e eaaa e eeeaeeeesbaaa s eeaessesbabasa s seessensbanannseeseens 142

6. Expenses of handling realty and tangibles ............uviiiiiie oo e e 143
XV. FORM 706: SCHEDULE K-DEBTS OF THE DECEDENT, AND MORTGAGES AND LIENS  .....ccocciiee 143
F N B ] o101 (=To o (=] o] £ PSP PSP PP PUPPTOPIN 144
2 I @0 1 =Tt U = o] =10 0 SRRSO PEEPR 144
ORI - V(=T U P PO PP PP PTPPPTPN 144
1. Income Taxes and formula for apportioning them between decedent and his spouse  .........cccccceeeeenn. 144
A o (o T I - V(L TP TP PPPRRPTRN 145
3. Unpaid Gift Taxes on ANteMOrtemM GIftS ..iiiiiiiiiiiiic e e s r e e e e s e sare e e e e e e e s e eanes 145
4, State and foreign death tax attributable to charitable diSposition ..., 145
D. Deductions from both gross estate and gross income of estate are permitted for taxes, interest, business
expenses and other items accrued at death ..o 146
YT [To= U b o 1T 1= PR 146
F. ClaimsS DY @N EX-SPOUSE oottt ettt e e e bt e e ekt bt e e e s b bt e e e e a b bt e e e ebb e e e e anbb e e e e e nbre e e e ennnes 147
T aI=To 1= 01T o | O PSPPSR PRSP 147
2. DIVOICE WItNIN 3 YBAIS ootttk e e e s a e et e e aa bt e e e s bbbt e eabb et e e sbb et e e s anbbe e e e annnneeas 147
3. Transfer in lieu of Marital FIghLS oo e e e e e e s e e e e e e e e e anes 148
CT S T =To N [ (=T I F= 11 4 LTI 149
H. Unpaid balance on a land purchase CONrACt ... e e e e 149
T 1o ) 5 A O = T o PSS 149
IS\ [o T o = Yo [T T Vo I =Y TR 149
STt U= To I o] o] [T T= L1 o] 1SRRI 149
2. Description and DeAUCHIDIIILY .......oivieiiiiiiie e e e e e s e e s e e e e e e e e e anne 150
K. Other Deduction CONSIAEIALIONS ........ccoiiiiiieiiiiiie ittt e et e st e sttt e e s s b e e s abbe e e s anbeeesanbbeeeeasbeeeeennnees 151
XVI. FORM 706: SCHEDULE L-NET LOSSES DURING ADMINISTRATION AND EXPENSES INCURRED IN
ADMINISTERING PROPERTY NOT SUBJECT TO CLAIMS oottt 152
A. Casualty and theft IOSSES oottt e s bbbt s bt e e s bbbt e e b b e e e s anne s 153
1. Partly compensated and non-deductible [0SSES  .....eoiiiiiiie e 153
2. Alternate valuation date ...ttt e e et e e e e e e e bbb e e e e e e s e aanb e e e e e aaeeeaaaane 153
S DTS Tod ] o) 1o o I PP PTPPPUPRTT 153
1. Identification of the asset and any INSUFANCE ....ooiiiiiiiiie et e e e e e e senbeeeeeas 153
2 N [oXo [T o] (=Tt F=u o] g Io [=To [F od 1] o NPT 154
C. Expenses Incurred In Administering Property Not Subject to Claims ... 154
1. Must be paid before the estate tax statute of limitations EXPIreS  .....covvvveriiicciiiiei e 154
2. EXPenses Of NON-Probate @SSELS ..oiiiiiiiiiiiie s e e e e e s e s e e e e e s e e e e e e e e e e ann e e e e aeeeaaanne 154
3. Identification of expense and property for which incurred ... 154
4. Difference between Schedule L and J XPENSES .oooiiiiiiiiiiiie ettt bre e e nireeeeanes 155
5. Statutory authority for dedUCLION  .....eeii e e 155
L I T o) e (=T 1T 1o £ TP PPERRR 156
7. Preservation and disStribUtion @XPENSES  ....cooiiiiiiiiiie e a e e e e 156
XVII. FORM 706: SCHEDULE M-BEQUESTS, ETC. TO SURVIVING SPOUSE ..o 157
F N O I I 1 == (1T o PSPPIt 157
1. Requirements of the EIECHON ..o e e e e s r e e e e e s s et e re e e e e e e e e snanranneees 157
2. Partial QTIP €lECHON oo e e e s e e e e e e e e e e e e e e e e e aa e e re e e e e e aeaanrraaraaaeeeaaann 158
SO L@ I = =Y 1o o SRR 159
C. QUESHIONS 0N SChedUIE M 159
D. Description Required on SChedule M ... e e e e s e e e e e e e e srraar e e e e e e e e annne 160
E. Summary of Instructions for SChedule M ..o e e e 160
O Ty o T IS Y3 1= o (U] 1= PR TR 160
2. Property interests that may not be listed on Schedule M ... 161
T =Yg aa LT o o L= (=T ST £ PPREPR 161
4. Nondeductible terminable INTEIrESIS i e e e e e e e e as 162
5. Spouse's life estate with remainder to children does not qualify for marital deduction, but value
of survivor spouse's interest in a joint and survivor annuity will qualify — .......cccooiiiii 163
6. 1997 provision affecting survivor annuities in community property sStates  ....ccccceveeeiiiiiiiiieeee e, 163

Vii



7. No marital deduction for CONVEMEd INTEIEST ..eeeei e e e e e e e e e e e e e e e rabe e eeaees 163

8. Reduction for non-deductible terminable INtEreStS ..o 164
F. Exceptions to the Terminable INtEreSt RUIES ... e e 164
1. Life Estate with general power of apPOINIMENT ..o 164
2. Life insurance, endowment or annuity payments, with general power of appointment  ....................... 164
3. Charitable reMaiNAer trUSIS ..eeiiiiiiiiii ittt e ettt et e e e e e e e bbbt e e e e e e e s e bbb beeeae s e s annnbeaeeaaaeeaaannes 165
4. The QTIP exception to the terminable interest rule ... 165
5. Spouse must be entitled to all INCOME ...t e e e 165
6. Property must pass from the deCEAENT ... e e e e e e e e s aanes 169
7. Only spouse may be an aPPOINIEE ... e e e e e e e e s e st rr e e e e e e e e araaeeaaeeenaaaane 170
8. To qualify as a QTIP, an election to tax the property at the spouse's death must be made by the
23T o U (o] ST E PP PPPPPPPPRPPPRN 172
9. Division into two trusts upon partial €leCHION  .....eeeiiiiie e 174
10. Legal life estates are eligible for QTIP treatment, but not estates for a term of years or life
estates SUDJECT TO tEIMINALION ..o st e et e e e anens 175
11. Spouse's elective share can qQUAlITY oo 176

12. Facility of payment provision not a bar to qualification nor are certain trustees' discretionary powers ... 176
13. QTIP may be initially desirable even if the client ultimately wishes the marital share distributed

Lo TU 11T | o | A PP UP PP UUPPPUPPTPTT 177
14. QTIP marital deduction and charitable remainder truSt............cooiiiiiiiiiiii e 178
LS TN o o | A I 01 £ PRSP 178
16. DULY Of CONSISIENCY ...iciiiiiiiiieii e e e ettt e e e e e e e e e e e e st e e e eeeesasa e baaeeeaeeesaa st s baaeeeaeeesssbanaeeeaeeeesansenenees 179
G. Qualified domestiC truSt ElECHON oo 180
1. Requirements for @ QDOT .ooiiiiiiiiiieiei e r e e e e e s e e e e e e e e s et e et e e e e e e n— e e e e e e e e e a e e raeeeaeannnrnreees 180
WA A\ 1 - Yl 10 0 U= o1 £ =T o [0 1= o P PPEES 181
XVIIl. FORM 706: SCHEDULE O-CHARITABLE, PUBLIC AND SIMILAR GIFTS AND BEQUESTS  .......c....... 182
N I8 T2 71 7= L4 o PSRRI 182
1. Filling OUt the SChETUIE ..ottt et e e s et b e e e e b e e e s eneees 182
A Vo (o [11To] g F= U= L1 = Tod o[ 4 1= o ST TP PPPRUPTN 183
3. RECENT DEVEIOPMENTS. ...ceii ittt ettt et e e oo e e aa bttt e e e e e e s e ab b beeeeaaeeesaasbnbeeeeesaaannabeeneaaaeesaannne 184
B. Qualified CONSEIVatioN BASEMENLS ....uiiiiiiiiiiiiiiiii e e e s s nansnnan i as 185
XIX. FORM 706: SCHEDULE P-CREDIT FOR FOREIGN DEATH TAXES i 185
A. Use the greater of the statutory or treaty Credit  ......ooveiiiii i e e e e e aaes 185
Y g o T | e = [ PSPPSR 186
2. Form 706 must be certified by the foreign CoOUNrY ..o e 186
R T AN 1 To V1= L 1 12 o = [ SRR 186
v @do]pq] o101 =14 To] gl o] il ox (=T || AN PP O PO UOUPPPPPPPR 186
5. DOUDIE taXAtiON trEALIES  ...iiiieiiieiiiiie e e ittt et e e e e e e et e e e e e e e s ettt e e e e eeeeaa s be e eee e e e e annraeneaeeeeeaaanne 187
XX. FORM 706: SCHEDULE Q-CREDIT FOR TAX ON PRIOR TRANSFERS ... 187
A. Limit on credit, phase out and eligibility  .....oooi i 188
B. Where the transferee iS SUIVIVING SPOUSE oottt ettt e e e e e et e e e e e e e e e sabbeeeaaaaeeaaannnes 188
C. SIMUIANEOUS DEALN ...ttt e e e oot e et e e e e e e e s bbb be e e e e e e aabbbbeeeeaaeeesannbabaeeeaaaaaas 188
D B VYT 4 2G]SR 189
XXI. FORM 706: SCHEDULE R-GENERAL-SKIPPING TRANSFER TAX ..ottt 189
A. Only direct skips at death have GST tax reported onthe 706 ... 189
B. Definition Of @ SKIP PEISON it e e s r e e e e e s e e e e e e e e s sa st e e e aeeeaeaanrraaraeaeeaaannnns 189
(O o (=To LoTol= o Ry To [ o F= T | =)t (o =Y o] (o] o PR 190
O o g (o S 1 1 SO TPRPR 190
A N 1 (=T K L USSR 190
XXIl. FORM 706: SCHEDULE R-1; GENERATION-SKIPPING TRANSFER TAX, DIRECT SKIPS FROM A TRUST
AND USE OF PAYMENT VOUCHER ittt et e e e et e e e et e e e e ste e e e e entae e e e ennees 190
A. Report Direct Skips From a Trust 0n SChedule R-1 oo 190
B. Allocation of Unused GST EXEMPLION ...ttt e e ettt e e e e e e e s bbb be e e e e e e e e sabbeeeeaaaaeaaanne 191
C. Inflation Adjustment t0 EXEMPLION  ..ooiiiiiiiiie e e e e e e e s e e e e e e e e s s e aaar b e e e e e e e s sannrnrrnaeaaaeeas 191
1. Allocation of unused GST @XEMPLON ..o e e e e e r e e e e e s s e saar b e e e e e e s e snnrenaees 191



2. AllOCAtION IS IITEVOCADIE oottt ettt e ab e e e s ba e e e s nanae e e e nnnneeeas
3. Allocate on either SChedule R OF R-1 ittt s e e
D. Reverse QTIP EIBCHON oottt e e s e e e e e e e e s e sae e et e e eeeesaansnteeaeeeseanssbaneeeaeeeeaannnes
1. MaKING the @IECHON et e et e e e st e e e e sb et e e e sabe e e e e sba e e e e aanbeeee e e
A | 1230 o= 1 ][RR
3. Use whenever GST exemption would otherwise not be fully used ...,
4. Partial reverse election cannot be Mad .o
5. Late Reverse QTIP EIECHON ...ttt e e eeae e tetetatetstetstaeesssesssesssesssnnnnns
|V = Tod o P T g Lot o) i 1 1= 1= O PRSP RR
AMOUNT SUDJECT 0 GST TAX  ciiiiiiiiiiiiii et e e s e e e e e e s s et r e e e e e e s e aa bt e e e e e e e e e sastaaeeeeaeeseananrrnneees
. Multiply taxable amount by applicable rate  .......oooiiiiiii e
. Definition of appliCabIe rate ... e e e e e e
B ol [0S o] o I = 1T L PP PR
Yoo [Tor=T o] (3 7= Tox 1 o] o PP PTPPPP
. RepOrtiNg INCIUSION FALIO .oooieiiii ettt e e st e e s e b e e s e b e e e e e nbne e e s annnes
. Use one exempt and one non-exempt trust instead of a partially exemptone  ......cccoiiiiiiiiiiieenn
F. Payment Of e GST TaAX  .oiiiiiiiiiiiiiiii ettt e e e e e e e e saab bttt e e e e e e s e anbabeee e e e s e aannbaneeeeaaeeaaanne

XXIll. FORM 706: SCHEDULE S-NO LONGER NEEDED BECAUSE OF REPEAL OF ADDITIONAL
ESTATE TAX ON EXCESS RETIREMENT ACCUMULATIONS ....oiiiiiiiiiieiiiiie e criiee et e e sieee e s e s

XXIV. FORM 706-D: U.S. Additional Estate Tax Return Under Code Section 2057: Recapture of the

Qualified Family-Owned Business Interest Deduction (the “QFOBI” deduction)..........cccccceeevviiiiiiiieeeeeeeeeinns
XXV. FORM 706: SCHEDULE U - QUALIFIED CONSERVATION EASEMENT EXCLUSION.......cccccocveeviiiieeene,
XXVI. COMPLETING THE RETURN oottt sttt ettt e ettt e s sabe et e s sttt e e e sabb bt e e s et e e e anbbeeeesannneeeas
A. Complete the CAICUIALIONS ...oeeiiiiii oo e e r e e e e e e s s e e e ee e e s e aantaeeeeeeessannnnrnnneeeeeeeannnnns
. Installment Payments of Tax Under SECHON 6166 ............ccccuuiiiiiieeeeiiiiiieeeeeee e s ssinterer e e e e e s snnnnaeeeeeeensnnseeeeees
O g 1T @1 (o1 ] = 11T 1 SRR
B = T (o= T o | £ O O P PP PP PPPRPO
1. Order Of @SSEMDIY....cc.ueiiiiiie ettt e st e ekt e e e a bttt e e e e e n b e e e e b r e e e nees
2. Fastening (DINdiNG) the FELUMN ..o et e e e e e e st bbbt e e e e s s e aanbb e e e e e e e e e e e annes
3. WHeEre @and NOW 0 fIl© ....coii ittt e e e e e s et e e e e s e aannb e e e e e e e e e e e aaanes
XXVII. PLANNING, PREPARING FOR AND HANDLING AN ESTATE TAX AUDIT .o
A. OVEIVIEW OF PTOCESS ooiiiiiiiiii ittt sttt sttt sttt e sttt e sttt e e e sat b et e e aate et e e sttt e e e s an bt e e e e sbe e e e e snntbeeesanbbeeeesnnneeens
1. ClassSification Of FEIUMS ..ot e e st e s st e e e s st e e e et be e e s e sbeeeeenbeeeeennnees
ST [ Tox 1T oI o = 1H o L1 A PRSP
3. Adversarial nature of audit by a well trained [aWYEr ...
4. Unrequested information should not be volunteered ...
B. Percentage of RetUrns EXamiNed ..ottt
1. Returns filed relative 10 dEAtNS ... e e e e
2. Reduction in return filing has not resulted in audits of nearly all returns ...,
3. RevenUE from traNSTEI TAXES .ooiiiiiii ittt e ettt e e e e e e e e e e bbb be e e e e e e s annbbaeeeaaaeeeeananes
4. Large estates probably will be audited ...
O N 0 To [ o =T o= =1 1 o] o PP UT PP
I o = 1T T TN =171 SRR
2. Obtaining @ letter FUIING .o e e e s e e e e e e e s s e e e e e e e e e sastateeaeessesanraaneeeeeessaannns
I Yo ¢ 1= g Vo [=To I = (1 g 1RSSR
D. Selection of returns fOr QUAIT ..o st e e s s et e e s nbbe e e e nnnes
1. Classification and Service Center ProCESSING .evvvveeeiiiiirieiieree e s irrrierrreee e s sssrnrrerr e e e e e s srsnrrrereeessannreneeees
2. Action by the groUp MANAGET ..iiiiiiiiiceieiieee e e s e e e e e e e s et e e e e e e e s sttt e eeeeeeeesaassetaneeeeensnsnrnnneeeeeesannnnns
3. 18 MONth AUAIL CYCIE ettt e et e e e e e s bt e e shb e e e e e bt e e e e e aabee e e e annnes
4. District work load is factor in audit SEIECHION ..o
5. AUIt ENETALING ISSUBS .eeiiiiiiiiie ettt ettt ettt e e et e e e ekt e e e ekt et e e e st bt e e e aae e e e e bbe e e e e anbeeeesannnes
I I a0 G o [ SRR
1. Handled by an eState taxX attOrNEY ....coiiiiiiiiiiiii ettt e e e e e e e et et e e e e e s s nabe e e e e e e e e snnnnneeeas
2. Types of audits of 706s and 1041s (as well as other returns) ...
3. Preparation by LR.S. fOr audit ..o e e e e e e s e aaae

~NOoO o~ WNBE

o0Ow



4. Hearing from the [ R.S. oot r e e e e s e et e e e e e e s s e s te e e e e e e e e annrararrraaaees 224

5. LLR.S. qualitative judgment of return SUffICIENCY ..oeeriri i 225
T =T 0o 1 o) = O PO PP PP PPPPP 225
A S TS (o I o1 = V=T PR 226
8. SUDbMISSION Of MEMOIANUA .eeiiiiiiie e e e s et e e e s e s st areeeeessnnstbeeeeeeeeeseannne 226
XXIX. CONTINUATION OF THE AUDIT coooiiiiiiii ettt sttt tee e s st e e e st ae e e st e e e e st e e e aansbeeeestaeeeeansbaeeeennnees 226
A. Presentation Of proposSed ChanQES i e et e e e e e e s bt e e e e e e e e ane 226
S @o ] [od (W Lo [T g Te i g T=IN= 10 Lo || S PP PP PPPPRPPTT 226
LG @01 0] o] (o] 1 1] 1T U 225
I N7 o £ 7= 11T o T EURP 227
2. Smaller issues may be resSoOIVEd fiIrSt ..euiiiiiii e e e e e e e aaaaae 227
[ TR 0= o =T o Ty PSSR 227
o [0 (T €T S OO P PP PPPPPPPPPPRN 227
F. Waiver as t0 agreed UPON ISSUES ..oiiiiiiiieiiiiiee ettt e e sttt e e sttt e e st bt e s ettt e e e s b et e e asb et e e e abb e e e anbb e e e e anbbeeeeennnnes 228
1. Can wait TOr 30 dAY IELEEI oottt e e e e e e et e e e nees 228
P L0 £ 1Y [ 1= O PP O PP PPPPP 228
R o =L I= T £=T=T 0 0= o TP T TP PPPRRRTTN 228
o Lo To [ (=T=T o T=T o TP TP 228
G. Prepayment Of @ DefICIENCY oottt e e e e ettt et e e e e s ab bt et e e e e e e e s e nbabbeeeaaaaeas 229
O 1= o T o To o o N PSPPSR 229
2. POSt 90 day |Etter PAYMENTS .ooiiiiiiiiiieiie e e e e e e e e e e e e e e s e e e e e e e e e et —r—rreeeaaannrrareaaeeeaaanann 229
Y1 o I =\ 1= 1 PRSI 229
L TR 0 A =1 PSRRI 229
I. Report of adjustments and ClOSING IBIEI  ..eeeeiiii e e e e e e s e e e e e e e e e ennes 230
o (= T=To I U oY TN T U 1= SRS 230
2. Closed Cases rarely rEOPENEI ..ottt e e e e et e e e et e e e b e e e e e e nnes 230
J. Action by fiduciary and effect of an 890-AD ..o e 231
1. SigNiNg 890 OF 890-AD oottt b e s e bt e e e b e b b e e e e e b e e e e annees 231
2. 90 day letter needed to confer Tax Court JUrSAICHION  .ooeeeiiiiiiiae e 232
L. The I.R.S. can no longer revalue gifts during an estate tax audit, if the gift tax statute of limitations has run
and all gifts adequately diSCIOSEA oottt e e e e ettt e e e e e e e e e e e e e e e e e e e e e aanes 232
1. Statute of limitations protects against gift taX  .....oooiiiiiiii e ————— 232
2. But gifts could be revalued when no tax was paid because of the unified credit  .......ccccccoeeiiiiiinnnen. 233
3. Payment of gift tax protected prior gifts' valuations for gift tax purposes  .....cccccceveeeii i 233
4. |.R.S. said § 2504(c) protection against revaluation did not extend to estate tax and it would revalue
prior gifts in an estate tax AUIt ... e e s raeeeanann 234
5. While payment of gift tax would not prevent revaluation, it probably gave protection against other
issues raised in an estate taX AUAIL .....ooiiiiiii e e e e e e e e anne 234
6. Boatmen's Bank Case in a Missouri Federal District Court disagreed — .......ccoccveeeiiiiiee i 234
7. Tax Court and Oklahoma U.S. District Court upheld LLR.S. . 235
8.Gifts made after August 5, 1997 may not be revalued for estate tax purposes after running of the
Statute Of MITALIONS oottt e et e e e e e s sttt e e e e e e e s e ababe et e e e e e e e sannnbeneeaaaens 236
9. Adequate DiISClOSUre REQUIALIONS. ............uuiiiiiee e e e e s e e e e e e e st e e e e e e e e s sstbs e e eeeeessssnbnaneaaeeesaannnes 238
10. Estate tax statute of limitations does not protect against gift tax on unreported gift .........ccccccceeviinnnnnn. 239
M. PAYMENE OF TAX  ooeiiiiiiiiiiiiiiiiii e e 239
N. Discharge From Personal Liability  .....cccuiriiiiieii e e e e e s r e e e e e e s s s e e e e e e e e e nnnns 240
N N P LB £ 1= o111 240
2. Application for prompt diSChArgE e e e e s s s e e e e e e e anannra e e e eeeeeeannne 241
3. Discharge upon payment Of UNPAI tAX  ....ooveiiiiiiiiee ettt e e 242
4. If extended paymeNnt EIECIEA ..ot e e e 242
5. I.R.S. may request wthdrawal of diScharge reqUESE ..o 243
6. Good faith reliance on 709s furnished by LLR.S. e 243
7. File application for discharge from personal liability for decedent's income and gift tax returns
UNAEE SECHION BI05 ..ottt et e e st e e e sttt e e e st b e e e e e abbe e e e s st beeeeesaeeeeessbeeeeesnbbeeeessbeeeesasseeaeens 243
8. Discharging estate tax lien before sale or distribution of property .. 244

X



(@ I T F= VI B T1y o1 Lo T oL =) = 244

1. First obtain discharge from personal liability — ....oooeoiiiii e ———— 244
2. Transferee NADIlILY oottt e et e et e b e anes 244
D2 O 0@ 1N [ I 111 N SRR PP 245
APPENDICES
APPENDIX A SUGGESTED FILING SYSTEM FOR AN ESTATE
APPENDIX B FORM 706 UNITED STATES ESTATE (AND GENERATION-SKIPPING

TRANSFER) TAX RETURN

APPENDIX C FORM 706-D UNITED STATES ADDITIONAL ESTATE TAX RETURN UNDER CODE
SECTION 2057

APPENDIX D FORM 4768; APPLICATION FOR EXTENSION OF TIME TO FILE A RETURN AND/OR PAY
U.S. ESTATE (AND GENERATION-SKIPPING TRANSFER) TAXES

Xi



APPENDIX A

APPENDIX B

APPENDIX C

APPENDIX D

APPENDICES
SUGGESTED FILING SYSTEM FOR AN ESTATE

FORM 706 UNITED STATES ESTATE (AND GENERATION-SKIPPING
TRANSFER) TAX RETURN

FORM 706-D UNITED STATES ADDITIONAL ESTATE TAX RETURN UNDER CODE
SECTION 2057

FORM 4768; APPLICATION FOR EXTENSION OF TIME A RETURN AND/OR PAY
U.S. ESTATE (AND GENERATION-SKIPPING TRANSFER) TAXES

Xii



